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CRIMINAL LAW AMENDMENT (HOMICIDE) BILL 2008 
Second Reading 

Resumed from 15 May. 
HON SIMON O’BRIEN (South Metropolitan) [7.38 pm]: Members will probably never consider more 
serious matters than those raised in the Criminal Law Amendment (Homicide) Bill 2008. The matters we are 
considering with this legislation are actions that result in people being killed. Unlawful killing has been of 
compelling interest to humanity from the dawn of time. Questions about how we deal with the killing of humans 
and how we deal with those who kill others are not always straightforward, as members will see. However, they 
are fundamentally important issues to the good order of society and fundamentally important to those who elect 
us. The laws relating to homicide are not necessarily clear to many people. I recall that on 26 August 1997 I 
addressed that subject in this place. I will quote my words in Hansard from page 5393 onwards about a matter of 
grave concern that I raised in the adjournment debate. I said — 

. . . in due course the House will adjourn and members will find their way home to their families and, 
ultimately, will retire for the night. However, a young man by the name of Phillip Vidot will not be 
going home tonight, tomorrow night or any other night in the next 50 or 60 years that he might 
reasonably have expected to go home to his family. He will not be going home because in late 1995 he 
was done to death in an ugly incident which took place in a suburban park. 
I will not go into the detail of that hideous incident. I will give members a brief outline of what 
happened according to the evidence in the court. Phillip Vidot, a 14 year old, accompanied by his friend 
Tyron Williams, who was also a teenager, were at the Carousel Shopping Centre, where they met up 
with three young men. They accompanied those three young men in a car and they drove around. 
Ultimately, they came to Centenary Park. The real reasons for what happened—if there can be any—
will probably never be accurately known. After some words were exchanged, Phillip Vidot and his 
friend Tyron Williams were subjected to a brutal attack involving fists, boots and a cricket bat. They 
had their jackets and shoes stolen and they were left in the dark in Centenary Park. According to the 
testimony of the three assailants, they drove away and at some point away from the scene they decided 
that because they might be recognised in any subsequent action they had better go back to Centenary 
Park and, I believe the words were, “finish them off”. 

There is conflicting evidence—all of it from the accused—as to whether they then assaulted Vidot and 
Williams again, went away and then came back a third time to check that the pair were really dead or 
whether they returned to Centenary Park to “finish them off” once. The court heard that one of the 
accused was tasked with the job of finishing them off and was to use a knife to cut their throats, but did 
not have the guts to do it when he saw the forlorn and bloody state of the two boys. Another of the 
assailants then took it upon himself to drive his vehicle over these two young men. As a result of the 
injuries sustained by these acts Phillip Vidot died somewhere between two and six hours after the initial 
assault. Tyron Williams was in a coma for eight days and probably will continue to suffer the effects of 
this brutal bashing for the rest of his life. Sadly, this sort of thing has happened since the day of Cain 
and Abel and will probably happen again. It was an ugly incident which had no redeeming features. 

The hearts of the community went out to the families of these victims on hearing about this hideous 
offence. Indeed, the hearts of members must go out to the families of Phillip Vidot and Tyron Williams. 

There are no winners from this ugly and tragic incident. They were two young men and now one is dead 
and the other is permanently injured while their families are permanently scarred. The families of the 
three young men who were responsible for this incident will also have a shadow cast over them for the 
rest of their lives. It was a sad, tragic and senseless incident. 

That, in part, was what I said to the house back on 26 August 1997; Mr Deputy President, you may remember it. 

I also reported to the house during that address that the court had recently delivered a verdict of manslaughter 
against the two principal adult offenders and that there was uproar in the community, particularly from those 
close to the victims. Indeed, I delivered a form of petition to the house; it was in 18 bound volumes; it was a 
massive document. There was a march and a rally under the banner “justice for all”, because it seemed to so very 
many in the community that not only had there been a revolting crime committed, but also justice for the 
perpetrators was not being done. Members of the community felt let down by the system, which had returned a 
verdict of manslaughter on these perpetrators, when they felt that a more serious charge was self-evident.  

I can now vouch from my own experience for the fact that these crimes do cast long shadows. Phillip Vidot 
actually went to Lynwood Senior High School, which is in the South Metropolitan Region. Some years after this 
event I attended a year 12 graduation at Lynwood Senior High School, like many members attend in their 
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electorates. One thing that often happens is that at some point in proceedings, at what is really a celebratory 
evening, photos are put up of the classmates from year 12, perhaps with a name and a comment about their 
favourite time at school or what they want to do in the future; members know the sort of thing I mean. Phillip 
Vidot was their classmate years before, and his picture was flashed up as part of the class with the letters “RIP”. 
He therefore had not been forgotten, and it reflected the scar that was felt by classmates wondering about the sort 
of protection they had as teenagers from being picked up, taken to some park and beaten to death. It is the sort of 
incident that stirs powerful emotions in people. I said on the day that, unfortunately, it will probably happen 
again. Of course, as we know, incidents like this do happen from time to time. That is why this legislation is of 
fundamental importance to members, and the reason I say that it is unlikely that any of us will have to deal with 
matters more serious than this in the course of business in the house. Perhaps we can do our very best to offer 
some confidence and comfort to people in the community, such as the bereaved family of Phillip Vidot, by 
dealing with this very difficult subject in a way that meets the expectations of the public. We will never meet all 
the needs of the public because, as members will see as we explore some of the issues in this bill, there are no 
solutions for some of the problems that are caused when someone in society kills someone else. There is no 
magic wand to make it all right; we just have to deal with the consequences of it.  

This bill is known also as a bill to deal with one-punch homicide. The government would have it that this bill is 
about addressing a series of incidents that have occurred recently in which members of the public have been 
assaulted with, in many cases, a single punch that has caused them to fall to the ground and die as a result, 
perhaps by hitting their head as they fall to the ground. Members will note that there is a provision in the bill to 
address that matter by replacing section 281 of the Criminal Code. The opposition will support that provision. 
However, there is a lot more to the bill than that.  

The bill includes substantial changes to homicide laws, including sentencing. The bill arises from a review of the 
law of homicide by the Law Reform Commission of Western Australia. Its final report dated September 2007 is 
titled “Review of the Law of Homicide: Project 97”. This interesting report is well worth reading. This is a 
subject that interests us; it is compelling. The report is surprisingly interesting to read. I do not want to suggest in 
any way that some of the products of the Law Reform Commission are perhaps dry or difficult for laymen to 
understand, but this report, in particular, is very well written and sets out some complex issues with clarity and in 
a way that I think assists members of this place who have to deal with this bill.  

Touching on the report briefly, I note that the terms of reference given to the Law Reform Commission on this 
matter indicated that there were some matters beyond the scope of the reference. The first is the death penalty. I 
am surprised, if not a little relieved, that the death penalty has not been raised in the context of this debate so far 
as it has proceeded through Parliament. I imagine that if our former colleague Hon F. Hough was still in this 
place, it might have been. That would have served as a distraction, because if someone were to even place on the 
supplementary notice paper an amendment to reintroduce the death penalty, it would be an amendment that 
would be considered by the house within the policy of the bill. The matter does not arise. Therefore, we note that 
the death penalty is not something that the government is prepared to consider in the framing of this legislation.  

One matter beyond the scope of the terms of reference was abortion and another was euthanasia. I am wondering 
whether there might be some reference by members to euthanasia in the course of this debate. I think there will 
be some tendency to do so in the concept of what are sometimes described as a suicide pact between a couple or 
so-called mercy killings. I will come to that in due course.  

The principles adopted by the Law Reform Commission in its consideration of this matter were seven in number, 
and I will briefly list them for the information of the house. Principle one states —  

As a general rule, intentional killing should be distinguished from unintentional killing.  
That is a principle that is faithfully reflected in the bill and one with which the opposition would certainly agree. 
Principle two states — 

The only lawful purpose for intentional killing is self-preservation or the protection of others. 
Principle three states — 

The only other excuses for intentional killing are mental impairment and immature age. 
Principle four states — 

There should be sufficient flexibility in sentencing to reflect the different circumstances of 
offences and the relative culpability of offenders.  

When we get to part 2, division 4 of the bill, we will be discussing this issue. We will soon discover that what 
sounds like a simple principle that should be easy to adopt is not that simple in practice. It is something that this 
bill tries to address and the house will have to decide whether it does so adequately.  
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Principle five states — 

The law of homicide should be as simple and clear as possible. 
Again, I state only briefly that members looking in detail at this bill, as they will, will note that sometimes things 
that seem simple are not. Principle six states — 

Reforms to the law of homicide should adequately reflect contemporary circumstances. 
As I said in my opening remarks, this has been a very serious question for humanity to consider since the 
beginning of humanity. We will also see how the laws of homicide have changed over the years.  

Principle seven states — 

There should be no offences or defences that apply only to specific groups of people on the basis 
of gender or race.  

That would seem to be a fairly obvious principle that is easy to adopt. Again, it will challenge, via the 
amendments proposed in this bill, some existing provisions.  

As there will be a committee stage, I will turn briefly to the provisions of the bill that the opposition will support: 
firstly, the second reading of the bill; secondly, as I have already indicated, the new provisions dealing with the 
so-called one-punch homicide that will be enshrined under section 281 of the code under the heading “Unlawful 
assault causing death”; and. thirdly, the amendment to section 284 regarding culpable driving of a conveyance 
other than a motor vehicle.  

I have placed on the supplementary notice paper an amendment to clause 6 that affects the provisions related to 
duress. We will consider that matter in detail when we get to clause 6 in the committee stage.  

When we come to clause 8 of the bill, I anticipate that there will be some discussion on the question of self-
defence. Members will see that, in effect, proposed section 248 is an expanded definition of “self-defence”. They 
will also see that the bill proposes a partial defence for excessive self-defence.  

We will then move on to division 4, which deals with amendments about homicide. There will be some 
discussion about murder, starting right now. We will see that the current offences of wilful murder and murder, 
as they are known, will be rolled into one offence, almost. There is nothing simple about dealing with these 
complex and important matters it seems, as members will see. The bill also provides for a quite radical change to 
sentencing provisions. This probably gets to the nub of the bill, and we will come to that in detail in a moment.  

Firstly, I want members to consider just what unlawful killing offences are already contained in our Criminal 
Code. The Criminal Code contains offences called “wilful murder” and, separately, “murder”; “manslaughter”; 
“felony murder”; “infanticide”, which this bill proposes to do away with in so many terms; and “killing an 
unborn child”, not to be confused—I do not mean this flippantly in any way—with abortion. As members will 
know, the code contains a separate offence called “killing an unborn child”. It also contains an offence related to 
the aiding of suicide. Division 4 of the Criminal Law Amendment (Homicide) Bill proposes to amend a number 
of sections in the Criminal Code related to homicide. Firstly, section 278 will be repealed. It is the section that 
currently provides for the meaning of “wilful murder”, and it states — 

Except as hereinafter set forth, a person who unlawfully kills another, intending to cause his death or 
that of some other person, is guilty of wilful murder.  

That provision is to be done away with, albeit not entirely; in fact, the section is to be repealed and that is a big 
difference. This bill will also repeal existing section 279, which relates to the meaning of murder as opposed to 
wilful murder. It states — 

Except as hereinafter set forth, a person who unlawfully kills another under any of the following 
circumstances, that is to say — 

(1) If the offender intends to do to the person killed or to some other person some grievous bodily 
harm;  

As members will know, the code defines grievous bodily harm elsewhere. It continues — 

(2) If death is caused by means of an act done in the prosecution of an unlawful purpose, which 
act is of such a nature as to be likely to endanger human life;  

That is often referred to as a category of felony murder. It continues — 

(3) If the offender intends to do grievous bodily harm to some person for the purpose of 
facilitating the commission of a crime which is such that the offender may be arrested without 
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warrant, or for the purpose of facilitating the flight of an offender who has committed or 
attempted to commit any such crime;  

(4) If death is caused by administering any stupefying or overpowering thing for either of the 
purposes last aforesaid; 

(5) If death is caused by wilfully stopping the breath of any person for either of such purposes; 

In those circumstances one is guilty of murder. In the first case, it is immaterial that the offender did not intend 
to hurt the person who was killed. In the second case, it is immaterial that the offender did not intend to hurt any 
person; he simply may have been engaged in the commission of some other serious offence. In the three last 
cases, it is immaterial that the offender did not intend to cause death or did not know that death was likely to 
result. Those sections are to be repealed and replaced as is section 282, which contains the penalties for wilful 
murder and murder. This leads me to ask the question rhetorically: why are wilful murder and murder defined as 
separate offences? Sometimes people relate this to a TV show that they have seen. Unfortunately, it is quite often 
an American TV show in which some of the actors portray officers called district attorneys and others, who seem 
to think they are judge, jury and executioner, and cheerfully tell people that if they do not immediately tap the 
mat they will face the death penalty, but if they plead guilty they will be let off with a lesser penalty. Those 
shows do not accurately reflect what goes on in Western Australia; at least, I certainly hope not. Knowing what 
we know about television programs, they probably do not reflect life accurately anyway. Unfortunately, a lot of 
people derive their understanding of matters relating to crime from what they see in movies.  

Hon Sue Ellery: Do you mean CSI is not real?  

Hon SIMON O’BRIEN: I ask the minister to relax and not let her lip quiver; the mintie fairy and Father 
Christmas are still real.  

Hon Sue Ellery: Excellent! 

Hon Bruce Donaldson: What about the tooth fairy?  

Hon SIMON O’BRIEN: I have some bad news, but I will tell the honourable member afterwards. We digress. 
The fact is there are misunderstandings in the minds of many members of the public about how the law works. 
Members need to understand why there is a difference between wilful murder and murder. In 2003, a Criminal 
Code amendment bill proposed to repeal the offence of wilful murder, among a range of other provisions. That 
was dealt with in this place. The opposition did not support that change, and at that time the bill was split in two. 
One of the new bills contained those provisions. The non-controversial provisions were passed in their own bill, 
but the replacement bill lapsed on dissolution in January 2005. That is interesting, because it has been a problem 
for some years in that the code now contains no alternative offence for wilful murder. A range of offences in the 
Criminal Code provide for alternative offences to be considered by the courts. Perhaps slightly lesser offences 
can be considered in relation to a particular matter that someone is being tried for but there is no offence for 
wilful murder. As a result, to have that fall back position, the official prosecutor must conscientiously add a 
charge of, say, murder if he is charging someone with wilful murder. Perhaps it is problematic from time to time, 
because there is the risk that, if someone unlawfully kills someone and is tried for wilful murder, the court may 
find that the charge of wilful murder, as defined in section 278 of the Criminal Code, may not have been proved 
beyond reasonable doubt. Let us face it; it is a very serious matter to find someone guilty of wilful murder. 
Sometimes, for whatever reason, a person may really be guilty of wilful murder, but perhaps it cannot be quite 
proved to the satisfaction of the court or the jury, and it is impossible to convict the person for wilful murder. 
However, a person who has unlawfully killed someone is still a criminal. Unless there is an alternative charge to 
convict them of, if they are not convicted of wilful murder, they would walk. Clearly, that would be an injustice. 
Earlier I recounted an incident in which the public was outraged that the culprit got off on a conviction for 
manslaughter in what appeared to be a case for which wilful murder should have been the verdict. I do not know 
whether that person is still in prison. I do not know whether Tyrone Williams is still suffering from permanent 
injuries or whether he is still alive. That is the sort of thing that can happen. It is ironic that because the code was 
being amended in 2003 and the government constructed its amending legislation thinking that the category of 
wilful murder would be done away with, it did not leave in any provisions that provided for alternative charges. 
Now it is back with us some five years later.  

Why is there a separate crime in Western Australia called wilful murder? The report of the Law Reform 
Commission of Western Australia was very useful in this respect. I direct the attention of members to some of 
the notes about the subject in chapter 2, entitled “Wilful Murder and Murder”. I will quote briefly from this 
report. It states — 

The Code in Western Australia was based upon the Queensland Code and both enacted two separate 
offences of wilful murder and murder. Sir Samuel Griffith (who drafted the Queensland Criminal Code) 
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observed at the time that in many countries there was a distinction between different levels of murder, 
such as ‘first degree murder’ and ‘second degree murder’.  

The funny thing is that because of those American lawyer shows, people in Western Australia are familiar with 
the terms “first degree murder” and “murder in the second degree”. They may not know what they mean but they 
are terms with which they are familiar. The article continues — 

It was on this basis that he recommended the distinction between wilful murder and murder. From the 
commencement of the Code until the passage of the Criminal Code Amendment Act 1961 (WA) both 
wilful murder and murder carried a mandatory death sentence. From 1961 the death penalty only 
applied to the offence of wilful murder.  

It seems to me that the main reason for having a distinction between wilful murder and murder was the presence 
of a capital penalty for wilful murder. It is not the only reason. Even without the death penalty, different levels of 
sentence are available to the court and a different level of culpability or aggravation to define the actual offence 
itself. We note that the last person to be executed in Western Australia was in 1964 and capital punishment for 
wilful murder was abolished in 1984. 

I wanted members to consider the actual sentences available to the court for wilful murder, murder and 
manslaughter now and under the proposed new regime. To do that, I commence by referring again to page 40 of 
the Law Reform Commission report, which summarises it in this way — 

Wilful murder and murder now both carry a mandatory sentence of life imprisonment.  

So far that seems pretty straightforward—but it is not. It continues — 

The practical difference between the two offences relates to the minimum period of time that the 
accused must spend in custody before the Governor can consider release. A person convicted of wilful 
murder may be sentenced to either strict security life imprisonment or life imprisonment whereas a 
person convicted of murder can only be sentenced to life imprisonment.  

That is not where the distinction ends —  

Section 91 of the Sentencing Act 1995 (WA) provides that a court must generally set a minimum period 
of at least 20 years but not more than 30 years for a person who has been convicted of wilful murder 
and sentenced to strict security life imprisonment.  

The bill proposes to amend the Sentencing Act 1995. Section 91(3) of the Sentencing Act states — 

A court that sentences an offender to strict security life imprisonment must order that the offender be 
imprisoned for the whole of the offender’s life if it is necessary to do so in order to meet the 
community’s interest in punishment and deterrence.  

There is such a thing as throwing away the key contemplated in the Sentencing Act; that is, strict security life 
imprisonment, meaning what the man in the street would expect it would mean—for the term of someone’s 
natural life. More commonly for the offence of wilful murder, according to the Criminal Code, the most serious 
crime and the most serious category of offence in an unlawful killing for a person sentenced to strict security life 
imprisonment generally means that a minimum period of at least 20 years but not more than 30 years would 
actually be set by the court.  

Then we need to consider what an offender gets for murder. An offender may also get life imprisonment for 
murder but it does not mean quite the same thing. Section 90(2) of the Sentencing Act 1995 states — 

A court that sentences an offender to life imprisonment for wilful murder — 

I was just talking about strict security life imprisonment; now I am just talking about life imprisonment for wilful 
murder — 

must set a minimum period of at least 15 and not more than 19 years that the offender must serve before 
being eligible for release on parole.  

If one is convicted of murder and sentenced to life imprisonment, people out there on the street might expect that 
life imprisonment for murder means much the same thing. It does not. Section 90(1) states — 

A court that sentences an offender to life imprisonment for murder must set a minimum period of at 
least 7 and not more than 14 years that the offender must serve before being eligible for release on 
parole.  
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We are already seeing some bases laid for misunderstanding in the mind of members of the public at a time 
when they are trying to deal with matters that are irreconcilable with normal rational activities, such as when 
some brutal, tragic, irreversible incident has happened whereby someone has had their life taken and the 
community wants to see justice, retribution and punishment. They want to see just deserts. They want the 
community protected from further offences by the same offender.  

People get confused when they see this sort of sentencing regime. We are all aware of the current enduring 
public furore over so-called truth-in-sentencing measures that automatically reduce sentences by a third. Throw 
into this the current provisions for the offence of manslaughter. This came up as a matter of public interest a 
week or so ago when someone was sentenced for manslaughter. Without going into details, this particular 
incident outraged many people and impacted very seriously on the family and loved ones of the deceased. 
According to law, the penalty for manslaughter is currently imprisonment for 20 years. Even in a situation in 
which the sentencing judge said that it was hard to identify a worse case of manslaughter, he had to start by 
reducing the 20-year sentence to 13 years and four months, for so-called truth in sentencing, which is a nonsense 
in itself and guaranteed to get the backs up of people who are concerned about criminals committing 
manslaughter and getting off lightly. With parole and a discount for a guilty plea, the culprit will not do anything 
like 20 years; he will probably get out in six. 

Up front, it is certainly incongruous that murder attracts a penalty of life imprisonment, meaning from seven to 
14 years, whereas manslaughter typically has a maximum sentence of 20 years. It is right to revisit these matters, 
and this bill compels us to do so. We will do that when we come to division 4, where we find that under a single 
offence for murder there will be a sentence to be called life imprisonment, and the capacity for a prisoner to be 
sentenced never to be released. We will also find that there is provision for a minimum sentence of 10 years’ 
imprisonment before release, and we will compare that with what is proposed for manslaughter, the penalty for 
which will remain the same—20 years’ imprisonment. When we go into committee on this bill I will be 
interested to find out from the government what it is really trying to achieve. 

We will also have to consider another provision that accurately reflects what the Law Reform Commission was 
proposing in its report. It is reflective of one of the principles that I referred to earlier; namely principle 4, that 
there should be sufficient flexibility in sentencing to reflect the different circumstances of offences and the 
relative culpability of offenders. I will have some more to say about this in the committee stage, but when 
contemplating these provisions, members will need to reflect on a fundamental change in who says what the 
sentence will be. I mentioned earlier the offence of wilful murder, and the evolution of penalties for homicide—
death penalties coming and going and so on. A mandatory death penalty used to be prescribed for wilful murder. 
Society has moved on from that, but that is what we used to have. The court had no discretion, even if the 
circumstances of the person convicted for wilful murder were those that would be expected to result in a cabinet 
submission to commute the sentence, as inevitably happened. From 1964 to 1984, on every single occasion, 
sentences for wilful murder were commuted from death to life imprisonment. Even if the judge could clearly see 
that that sort of outcome was likely to apply, he had no alternative than to reach for the black cap and pronounce 
the death sentence. 

I guess that Parliament, over the years, decided that there needed to be a consistency about this matter. If one 
person was a hanging judge and another was more lenient, that would not go down very well in the community. 
Governments know that they are there to represent community opinion, particularly in matters of great emotional 
impact such as a murder. They do not want the community to be any more outraged and feel let down by a softer 
sentence. Governments of long ago were no different in that respect from governments of today. If the judiciary 
does something that the public views as a weak implementation of Parliament’s laws, the public gets upset and 
the government of the day will feel it, even though it is not the government that does the sentencing or exercises 
any discretion in the sentencing. The government must deal with what the courts do with the laws passed by the 
Parliament at some time or other.  

As I said this bill proposes to implement the fourth principle from the Law Reform Commission report about 
flexibility. I do not think that members would disagree that there is a need for a flexible approach when dealing 
with people convicted of the same crime but under widely different circumstances. I am sure that members will 
consider in the course of the debate, on the one hand, the case of a bunch of thugs beating a couple of kids nearly 
to death and then deciding that because they do not want to be done for assault or grievous bodily harm they had 
better go back and run over the victims’ heads with their car to try to kill them. I do not think that that sort of 
action would be seen by the community—neither should it—as being on a par with, for example, someone who 
enters into a suicide pact with the childhood sweetheart to whom he has been married for 70 years. When one of 
the couple develops dementia, for example, an attempt is made to put the suicide pact into place. Those two sorts 
of unlawful killings are not viewed by members in this place or by the people we represent as being the same 
sort of offence, and do not therefore require identical responses by the courts. In the course of debate, we must 
consider whether we want provisions relating to flexibility in the cases of murder to be given over to the courts. 
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Is that buck-passing? Is it wimping out? Is it failing to do our duty when we have the chance as the 
representatives of the people who elect us to say here in legislation that some mandatory standards will apply 
when one person murders another? In this bill is the provision, theoretically, for a court to not jail someone who 
is convicted of murder. Members must consider whether they want courts to have that amount of discretion or 
flexibility. We will look into that in more detail when we get to the relevant provision and so I will not attempt to 
tease it out any more at this stage. 

The opposition has some amendments on the supplementary notice paper that we look forward to working 
through. In a sense, we will make sure via the amendments, that those issues are adequately canvassed. I have 
not referred to the offence of infanticide yet, but members will see the proposal to do away with it. I have 
proposed that we oppose that clause and retain it as part of the overall approach of how we deal with “lesser” 
forms of murder than some other forms of killing. 

As I said, the opposition will support the second reading of the bill. I do not anticipate any circumstances arising 
whereby we would not support the bill through all stages, regardless of what happens to the amendments that I 
have alluded to. However, we will make sure that we put our point on the record when we debate the 
amendments. With those words, we will support the second reading. 

HON GIZ WATSON (North Metropolitan) [8.32 pm]: The Greens (WA) will support the Criminal Law 
Amendment (Homicide) Bill 2008. The review of the law of homicide was undertaken by the Law Reform 
Commission of Western Australia in 2006, and that reform was guided by a set of principles that were alluded to 
in the second reading speech. Those principles are that intentional killing should be distinguished from 
unintentional killing; that the only lawful purpose for intentional killing is self-preservation or the protection of 
others; that the only other excuses for intentional killing are mental impairment and immature age, which will 
ensure sufficient flexibility in sentencing; that to reflect the different circumstances of offences and the relevant 
culpability of offenders, the law of homicide should be as simple and clear as possible; that reforms to the law of 
homicide should accurately reflect contemporary circumstances; and that there should be no offences or defences 
that apply only to specific group of people on the basis of gender or race. We agree with these principles and I 
am pleased that the government has taken up most of the recommendations made by the Law Reform 
Commission in its review. 

We will support the bill but I would like to make a few general comments. It is worth noting that the homicide 
rate has fluctuated only slightly in the past 17 years, which is interesting because the general public’s 
understanding about matters of serious crimes such as homicide is very much coloured by the way it is portrayed 
in the media. I do not know about other members, but I believe that the public would have the impression that 
the rate of homicide has gone through the roof. According to the Australian Institute of Criminology, the 
homicide victimisation rate is still between 1.3 and two deaths per 100 000 of the Australian population. The 
Australian Institute of Criminology website says that the majority of homicide incidents in Australia result from 
murder—that is, 84 per cent—followed by acts deemed as manslaughter, 11 per cent, and infanticide, 
eight percent. In Australia, males represent 85 per cent of offenders and 67 per cent of victims of homicide. The 
mean age of offenders is 34 years, and young adult males feature predominantly. Victims have a mean age of 
36 years. Again, I ask members to reflect that the media would often have us believe that the victims of homicide 
or serious crimes against the person are elderly or infirmed. Various circumstances are highlighted when 
particular cases are in the public arena. I am not saying for a minute that we should not be even more offended 
by offences committed against people who are less able to defend themselves. Nevertheless, the statistics 
indicate that the main victims and offenders are males in the middle-age bracket. That information might want to 
colour how we try to prevent these sorts of offences from happening, but that is another issue to do with how we 
deal with prevention. 

During 2005-06, there were 283 incidents of homicide, resulting in 3 001 victims. Those crimes were committed 
by 336 offenders. One-third of the weapons used in homicide were a knife or sharp instrument and firearms were 
used in around 14 per cent of cases. The Australian Bureau of Statistics’ 2005 data for Western Australia shows 
that in 2005 there were 65 homicides and related offences in WA. That figure includes 20 murders, 23 attempted 
murders, five cases of manslaughter, and 17 incidences of driving causing death. This compares against 41 500 
cases of unlawful entry and 77 452 cases of theft—the so-called volume crimes. These statistics provide a clear 
picture of murder in our community. Homicide occurs rarely but it is universally accepted as an extremely 
serious offence. Each case is usually extensively reported in the media and commands a lot of attention. 

How can such an offence be punished appropriately? It is interesting to consider and debate a bill that deals with 
homicide. It is certainly an area that we must consider very carefully. The answer to that question from a 
victim’s relative is likely to be very different from the answer to it by a prisoner advocate group. I am aware of 
several recent government initiatives that are specifically aimed to address the concerns of victims and their 
relatives, such as having victim representation on the Prisoners Review Board and the recent establishment of a 
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the Victims Reference Group, which is chaired by a former member of the Legislative Assembly, Hon Cheryl 
Edwardes. Those initiatives are welcome and we support them. The question is how we, as lawmakers, can 
define the appropriate punishment for an offence that takes someone’s life. How can we ensure that any 
mitigating factors for the offender are taken into account? Is it warranted to treat differently a child who takes a 
person’s life, and what are the implications for an offender who has a mental illness? These are difficult 
questions and I am pleased that the Law Reform Commission has prepared an excellent report to guide us in our 
response. 

There is probably no more serious an offence than taking a person’s life. Serious offences certainly deserve 
significant punishment. In my view, the punishment must be both retrospective and prospective. Dealing with 
what is past, the punishment must ensure retribution for the offence. However, looking to the future, three 
outcomes of the punishment need to be addressed—deterrence, rehabilitation and reconciliation. Since the 
abolition of the death penalty, a life sentence appears to be the most appropriate punishment for an offence when 
a life has been taken. To make no mistake, I reiterate that the Greens unequivocally oppose the death penalty in 
all circumstances. We certainly do not wish to revisit that debate at all tonight or in the circumstance of this bill.  

The bill mandates life sentences as appropriate punishment for all murder cases. Clause 10 amends section 279 
of the Criminal Code, with proposed section 279(4) making life sentences compulsory. This is the rule, but there 
are two exceptions to that rule. The bill gives two scenarios under which life imprisonment can be avoided. The 
first is when such a sentence would be unjust given the circumstances of the offence and the person, and the 
second is when the person is unlikely to be a threat to the safety of the community when released from 
imprisonment. Judges will be obliged to provide reasons for not handing down life sentences. I am pleased that a 
life sentence seems to be set as the default sentence but that it is not mandated for every case. This will give 
judges the ability to respond with appropriate sentences in, for example, cases of mercy killing or infanticide.  

Child offenders are treated equally, with life imprisonment being the usual punishment for the crime under 
proposed section 279(5) of the Criminal Code. I have concerns about this provision. One concern is that it does 
not comply with the United Nations Convention on the Rights of the Child, to which Australia is a signatory. I 
will refer to a number of articles of that convention. The treaty sets out important principles on the sentencing of 
children. One relevant article is article 37(b), which states — 

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last 
resort and for the shortest appropriate period of time;  

Article 40.1 states that young offenders are — 

. . . to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth, 
which reinforces the child’s respect for the human rights and fundamental freedoms of others and which 
takes into account the child’s age and the desirability of promoting the child’s reintegration and the 
child’s assuming a constructive role in society.  

Article 40.4 states — 
A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster 
care; education and vocational training programmes and other alternatives to institutional care shall be 
available to ensure that children are dealt with in a manner appropriate to their well-being and 
proportionate both to their circumstances and the offence.  

Compulsory life imprisonment for children does not take into consideration the best interests of the child, which 
is required under article 3.1 of the Convention on the Rights of the Child. This provision also does not comply 
with articles 37(b) or 40 of the Convention on the Rights of the Child. It is interesting that the essence of article 
37(b) was inserted into section 7(h) of the Young Offenders Act 1994, which, as members will know, is a 
Western Australian act. Section 7(h) reads — 

detaining a young person in custody for an offence, whether before or after the person is found to have 
committed the offence, should only be used as a last resort and, if required, is only to be for as short a 
time as is necessary;  

One of the objectives of the Young Offenders Act, according to section 6(d)(iii), is — 

rehabilitating young persons who have committed offences towards the goal of their becoming 
responsible citizens;  

Therefore, I do not accept that we have no option but to lock up child offenders for life. I seek a response from 
the minister on how the provisions in the bill will meet our commitments under that international convention.  
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The current rates of imprisonment in this state are relevant to this debate. The most recent Western Australian 
weekly offender statistics I could find were from 22 May 2008. On that day, of the 168 juveniles in WA prisons, 
75.8 per cent were of Aboriginal or Torres Strait Islander descent. There were 3 722 adults in WA prisons at the 
same time. It is interesting to note that the budget allocation for 2008-09 for the Department of Corrective 
Services is more than $472 billion, which is an extraordinary amount of money. I raise this matter in the context 
of this debate because we are dealing with legislation that provides for substantial prison sentences to be handed 
down for these offences. It is worth remembering, particularly in the context of the prospect of jailing juvenile 
offenders, that it currently costs pretty close to $200 000 per annum to jail a juvenile offender in Western 
Australia. We should consider not only the principles involved in this area of law but also the comparative 
expense of jailing people, as there are alternative provisions for punishment and justice within the community.  

Never-to-be-released orders will now be possible under clause 19 of the bill, which amends section 90 of the 
Sentencing Act. Proposed section 90(3) states that it will become compulsory for a court to impose a never-to-
be-released order — 

. . . if it is necessary to do so in order to meet the community’s interest in punishment and deterrence. 
The bill then proceeds in proposed section 90(4) to prescribe what matters are to be considered in making a 
never-to-be-released order. The bill limits the consideration to any circumstances of the commission of the 
offence and any aggravating factors. However, I note that the bill gives no guidance on how the community’s 
interest in punishment and deterrence is to be determined. I ask the minister to explain how a judge will be able 
to make such an assessment. What data will inform that assessment and what assistance will be provided to 
judges in determining the community’s interest in punishment and deterrence? Will judges be required to 
provide written explanations of what constitutes the community’s interest in punishment and deterrence in any 
particular trial and at a particular time? It seems to me that the concept varies quite considerably.  

The Greens (WA) are opposed to mandatory sentencing in all cases. Mandatory sentencing has no place in our 
justice system, because it removes judicial discretion and thus prevents each case from being tried on its own 
circumstances. It is interesting that in introducing this bill, the government is choosing to be seen to be tough on 
crime. It is no coincidence that we are dealing with this bill at this time. I say that, having already acknowledged 
that we will support the bill. The bill gives the impression that it provides for mandatory life sentences in that it 
establishes life sentences as a default that judges can vary only if they provide good reasons for doing so. The 
website of the Human Rights and Equal Opportunity Commission provides a briefing on mandatory detention 
laws in Australia and quotes an article by Russell Hogg of the School of Law at Macquarie University headed 
“Mandatory Sentencing Laws and the Symbolic Politics of Law and Order” as follows — 

“In Australia.the stridency of the political rhetoric, the vagueness of proposals for sentencing reform 
and their proximity to elections are the clearest indications of what is really at stake. They usually 
represent the latest attempt to lift the bar in the law and order high jump. The rationale for such 
measures is less an instrumental one of reducing crime than it is the symbolic one of tapping and 
harnessing punitive public opinion behind a new program of draconian penal measures.”  

There is a slight flavour of that in this bill.  

I am pleased that the government has taken the opportunity to clarify the definition of “death” under clause 35 of 
the bill by seeking to introduce proposed section 13C into the Interpretation Act 1984. I note this definition is 
consistent with the definition adopted by all other jurisdictions in Australia except Queensland, which I 
understand currently has no definition. This seems to be a sensible amendment and one that I am sure will have 
an interesting flow-on effect for such things as organ donation, any further debates we might have on voluntary 
euthanasia and perhaps even in the application of the recently debated legislation on advance health directives. It 
is important that this definition now be in the statute book. As I understand it, in the past a discretionary 
judgement was made by a medical practitioner to determine when death actually occurred; it is therefore a useful 
amendment. 

The bill also repeals the partial defence of provocation. In clause 8, for assessing the elements of the offender’s 
self-defence, the bill introduces a test of the offender’s circumstances that contains subjective and objective 
elements. The subjective element looks at whether the person believed on reasonable grounds that the act of self-
defence was necessary; and the objective element assesses whether the force used was reasonable in the 
circumstances that the accused believed on reasonable grounds existed at the time. The bill no longer requires 
imminent danger as a precursor for a plea of self-defence. This will allow the judge to appropriately consider 
homicides in the circumstances of domestic violence. I again congratulate the government for addressing this 
area. I have had extensive communication with people who work in the area of domestic violence, and there is 
considerable support for this amendment. I am sure that members who take an interest in this area will realise 
that in the circumstances of domestic violence it can be the case that the only way women who have been 
subjected to long-term violence can resolve the issue is when they choose to commit another act of violence on 
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their abusing partner. However, as is the consequence of the usual imbalance of power and the capacity to 
effectively carry out that act, it must be pre-planned; therefore, the law as it stands means that those women are 
subject to very heavy penalties.  

Hon Sue Ellery: And when the violence is perhaps not apparent or immediate. 

Hon GIZ WATSON: Yes, that is right. 

I do, therefore, appreciate that the government has taken some time to work out how to resolve the conundrum 
that is presented in the cases of homicide that have arisen out of the circumstances of domestic abuse. This bill is 
a very substantial improvement and I welcome that change.  

I want to ask the minister—I am not sure whether she will be able to answer this tonight—about the 
circumstances of the bill that repeals the defence of provocation and whether the repeal and the new form of 
words that deals with the area of provocation also addresses concerns that were raised way back in 2001 in the 
ministerial committee report titled “Lesbian and Gay Law Reform: Report of the Ministerial Committee”. I refer 
the minister to a chapter of the report, of which I was happy to be a co-author, and which deals with the 
circumstances of a defence that is known as the homosexual advance defence. It is a circumstance in which, 
when offenders who kill in response to homosexual advances are not convicted of murder, courts and juries 
reinforce the notion that homosexuality is a culpable behaviour and that gay men do not deserve respect and 
protection from the criminal justice system. Having read the amendment to the legislation, I believe it deals with 
one of the recommendations to flow from that report. On page 13 of the report, recommendation 45 states — 

That section 245 of the Criminal Code . . . be amended to expressly exclude the defence of provocation 
being available (either for assault or murder) as a result of a non-violent homosexual advance. 

I have read the bill and I believe the amendment does address that question. Perhaps the minister will have a 
chance to respond to this either now or shortly afterwards — 

Hon Sue Ellery interjected. 

Hon GIZ WATSON: Yes. The minister may be able to give some indication on the record as to whether this 
amendment also addresses one of the few recommendations of that report that was not acted on at the time. It 
will certainly be very useful to get some clarity around that recommendation, as it remains a very live issue in 
the gay and lesbian community of Western Australia. I refer the minister to pages 125 to 128 of that ministerial 
committee report. Having said that, I have almost finished my comments on the bill.  

I am also pleased to know that the minister has given a commitment to carry out a review of issues around 
suicide-pact cases. That is an important matter. I am still very much aware that there is a lot of support in the 
community to continue the debate about access to voluntary euthanasia. That debate will not go away. I know 
that we are not about to deal with any legislation in that realm for a while. However, I say to both major parties 
that it is pretty clear that these issues are still being pursued in the community debate, and that support for 
people’s right to access to voluntary euthanasia is a live debate in the community. I encourage the minister to 
continue to listen to those views in the community and to review laws in that area. 
In terms of some of the minor issues that the bill deals with, proposed new section 90 will amend sections 90 and 
91 of the Sentencing Act. I wonder whether the minister could please explain the commencement of the 
minimum period of a sentence. It is an issue that is not quite clear to me on reading the bill. The current section 
of the Sentencing Act reads — 

The minimum period begins to run when the term of life imprisonment begins. 
I wonder whether the minister could explain the difference between “term” and “sentence”. In other words, what 
happens about the time spent in jail when people are remanded in custody, and will that time continue to be 
counted from when the period starts to run? 
Finally, I want to finish with the question regarding the time line for implementing the various Law Reform 
Commission report recommendations. The report into the review of the law on homicide was completed, I 
understand, only at the end of last year, but this bill had already been drafted and is now being debated in 
Parliament. That was report 97. I would like the minister to perhaps give some indication if she can about the 
implementation of report 94, which obviously precedes report 97, and is about Aboriginal customary laws, and 
when we will see legislation in this area. 
Having said that, the Greens again acknowledge the extensive work that has been carried out in this review on 
homicide and will support the bill. 

HON SUE ELLERY (South Metropolitan — Minister for Child Protection) [8.58 pm] — in reply: I thank 
members for their contributions to the debate. This is important legislation and I note acknowledgement of that 
by both speakers. I am not in a position to respond immediately to some matters that were raised by Hon Giz 
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Watson. I will take them on notice and either seek advice, which I might be able to supply to her during the 
course of the committee debate, or I will undertake to provide her with a response afterwards. I am happy to 
make comments on some issues that she raised, though, particularly in respect of the rights of the child and the 
application of life sentences for children and whether or not they constitute some kind of offence against the 
human rights convention. The sentencing provisions are not mandatory. I am advised that that kind of sentence is 
applied to a very small number of children who commit very serious offences. I think it was one to three a year. 
The Law Reform Commission considered this issue and the provisions in the bill reflect its consideration of that.  

Another matter Hon Giz Watson raised is how judges will determine community views or interests. I guess there 
is the obvious; that is, extensive submissions are made by the parties. Victim impact statements are often 
provided in matters that are put before the judges. Of course, as part of their development, judges are expected to 
reflect community expectation. I certainly think that the reforms that are being pursued now by the Chief Justice 
go some way to addressing those sorts of issues.  
Hon Giz Watson: How do you assess that? It is such a difficult one. 
Hon SUE ELLERY: The member is, by way of interjection, asking me how we as a community determine that 
the judiciary is taking those things —  
Hon Giz Watson: No. How do you get a reasonable sense of what the community attitude is? It is a huge 
spectrum. It is not something that can be easily defined.  
Hon SUE ELLERY: No, but that is why things such as victim impact statements play an important role.  
Hon Giz Watson: That is the victim’s view, not the community’s view. 
Hon SUE ELLERY: Quite often the community is sympathetic to what has happened to the victim, and that is 
not insignificant. I am not sure whether we will be able to resolve that now.  

The honourable member raised other matters that I might be able to resolve when I have the advisers sitting with 
me at the committee table, and I will endeavour to do that. If I cannot, I will provide the information to the 
member at a later stage. With those comments, I commend the bill to the house.  
Question put and passed. 
Bill read a second time. 
 


